IN  THE  SUPREME  COURT  OF  ONTARIO 


DIVISIONAL  COURT 


Labrosse,  Griffiths  and  Craig,  JJ. 


10& 


IN  THE  MATTER  OF  THE 
JUDICIAL  REVIEW  PROCEDURE 
ACT,  1971,  S.O.  1971,  c.  48; 

AND  IN  THE  MATTER  OF  THE 
HUMAN  RIGHTS  CODE,  R.S.O. 
1970,  c.  318,  AS  AMENDED 

BETWEEN: 

ANNE  DAGG 

Applicant 

-  and  - 

THE  HUMAN  RIGHTS  COMMISSION 
and  THE  MINISTER  OF  LABOUR 

Respondents 


C.  M.  Campbell, 
for  the  applicant 

T.  C.  Marshall, 

for  the  Minister  of  Labour 

J.  Sopinka,  Q.C. 
and  R.  Rueter, 

for  the  Ontario  Human  Rights 
Commission 


Heard:  September  18,  1979. 


GRIFFITHS,  J.  (Orally):- 


This  is  an  application  for  judicial  review  of  the  refusal  of  the  Ontario 
Human  Rights  Commission  to  recommend  the  appointment  of  a  Board  of  Inquiry 
and  the  failure  of  the  Minister  of  Labour  to  appoint  such  a  Board  pursuant  to  s.  14a 
of  The  Human  Rights  Code,  R.S.O.  1970,  c.  318  to  inquire  into  a  complaint  of  the 
applicant  that  her  employer,  Wilfrid  Laurier  University  ("University"),  had 
discriminated  against  her  on  the  basis  of  sex. 

The  applicant  complained  to  the  Ontario  Human  Rights  Commission 
in  the  month  of  June,  1975  that  she  had  been  refused  a  job  with  the  University 
because  of  sexual  bias  in  its  hiring  practice.  Briefly  stated  the  applicant  applied 
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for  the  position  of  an  ecologist,  a  position  that  had  been  advertized  by  the 
University.  The  position,  however,  was  given  to  a  male  person,  and  the  applicant 
alleges  discrimination  on  the  basis  of  her  sex  and  contends  that  her  academic 
qualifications  for  the  position  were  superior  to  those  of  the  person  given  the  job. 


The  applicant  was  advised  on  January  18,  1977,  that  the  commission 
had  investigated  her  allegation,  but  was  refusing  to  recommend  the  appointment  of 
a  Board  of  Inquiry  to  the  Minister  pursuant  to  s.  14a(l)  of  the  Code.  That  section 
reads  as  follows: 

14a.-(l)  Where  it  appears  to  the  Commis- 
sion that  a  complaint  will  not  be  settled,  the 
Commission  shall  make  a  recommendation  to  the 
Minister  as  to  whether  or  not  a  board  of  inquiry 
should  be  appointed,  and  the  Minister  may,  in  his 
discretion,  appoint  a  board  of  inquiry  consisting 
of  one  or  more  persons  to  hear  and  decide  the 
complaint. 


The  letter  of  January  18th  to  the  applicant  was  followed  up  and  a 
further  letter  of  January  21,  1977  was  sent  to  the  applicant  by  the  commission 
which  reads: 

With  further  reference  to  our  telephone  conver- 
sation yesterday  concerning  the  above-mentioned 
complaint,  I  wish  to  confirm  the  Commission's 
recommendation  and  the  Minister's  decision  as 
discussed. 

As  explained  in  our  letter  of  January  18,  1977 
your  case  underwent  both  an  exhaustive  investi- 
gation and  a  penetrating  legal  evaluation.  On 
top  of  this,  the  Commission  reviewed  all  of  the 
facts  and  circumstances  surrounding  your  allega- 
tion at  its  meeting  on  January  7  and  8,  1977. 
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On  the  basis  of  the  evidence,  the  Commission 
determined  that  your  allegation  against  the 
University  was  not  substantiated  in  this  instance. 
Hence  it  recommended  to  the  Minister  that  no 
Board  of  Inquiry  be  appointed  in  accordance  with 
Section  14.a-(l)  of  the  Ontario  Human  Rights 
Code. 

This  recommendation  having  been  approved  by 
the  Minister,  the  Commission  is  now  proceeding 
to  close  its  files  in  this  case. 

Your  assistance  and  cooperation  throughout  this 
lengthly  investigation  is  gratefully  acknow- 
ledged. 


In  refusing  to  recommend  the  appointment  of  a  Board  of  Inquiry  on 
this  first  occasion,  the  commission  had  advised  the  applicant  that  it  relied  to  some 
extent  on  the  legal  opinion  prepared  for  the  commission  by  professor  Ian  Hunter  of 
the  University  of  Western  Ontario.  The  contents  of  that  opinion  were  disclosed  to 
the  applicant.  Although  that  opinion  is  not  before  us,  counsel  for  the  applicant 
advises  that  the  opinion  suggested  in  part  that  the  applicant  had  been  refused  the 
position  because  she  lacked  the  necessary  administrative  experience  for  the  job. 
The  person  who  had  been  given  the  job  is  said  to  have  had  superior  administrative 
skills  and  experience. 


The  applicant  then  persuaded  the  commission  to  reopen  and  consider 
the  matter  further  to  consider  in  particular  a  brief  submitted  by  the  applicant 
which  the  commission  had  overlooked.  The  applicant  met  with  the  members  of  the 
commission  again  at  the  beginning  of  March,  1977,  and,  at  this  time,  according  to 
her  affidavit  material,  a  compromise  offer  was  made.  It  would  appear  from  the 
material   that   the   commission   was  attempting  to  persuade  her  to  accept 
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employment  of  a  different  nature  with  the  University.  The  compromise  solution 
was  that  she  take  an  appointment  to  teach  one  or  two  part-time  courses  at  a  salary 
of  about  $3,000  each  on  a  one  year  appointment,  or  that  she  take  another  position 
which  would  bring  her  a  salary  of  about  $10,000.  She  says  that  she  rejected  both 
the  offers  on  the  understanding  that  a  Board  of  Inquiry  would  eventually  be 
convened,  to  inquire  into  her  contention  of  sexual  discrimination. 

By  letter  of  October  13,  1977,  the  applicant  was  advised  that  no  Board 
of  Inquiry  would  be  recommended.  That  letter  reads  as  follows: 
Dear  Dr.  Dagg: 


With  further  reference  to  the  above- 
mentioned  matter,  to  conciliation  meeting  at  400 
University  Avenue,  Toronto,  on  August  25,  1977, 1 
wish  to  inform  you  that  your  complaint  was  one 
of  the  items  of  the  Commission's  deliberations  at 
its  meeting  on  September  15  and  16,  1977. 

As  you  may  recall,  the  Commission 
sought  and  obtained  the  permission  of  the 
Minister  of  Labour  to  re-open  your  case. 

Also,  you  may  recollect  that  as  a 
result,  we  convened  a  conciliation  meeting  at 
400  University  Avenue,  Toronto,  on  August  25, 
1977,  at  which  Dr.  Peters,  yourself  and  repre- 
sentatives of  the  Commission  were  in 
attendance. 

At  this  meeting,  we  explored  what  we 
considered  to  be  the  residually  un-resolved  issues 
with  a  view  to  arriving  at  a  satisfactory  settle- 
ment. The  President  of  the  University  made 
certain  proposals  for  resolving  the  complaint. 
These,  you  subsequently  found  un-acceptable. 


However,  at  its  last  meeting,  the 
Commission  reviewed  the  package  of  the  settle- 
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ment  in  the  light  of  the  evidence  and,  having 
found  it  to  be  reasonable  under  the 
circumstances,  recommended  to  the  Minister  of 
Labour  that  no  Board  of  Inquiry  be  appointed  in 
accordance  with  Section  14a(l)  of  the  Ontario 
Human  Rights  Code. 

May  I,  therefore,  inform  you  that  our 
files  on  this  case  are  now  closed.  We  very  much 
appreciate  your  patience  and  assistance. 


The  Minister  then  declined  to  appoint  a  Board  of  Inquiry  and, 

by  letter  of  November  11,  1977,  wrote  to  the  applicant  as  follows: 

I  have  been  informed  by  the  Chair- 
man of  the  Human  Rights  Commission,  that  after 
painstaking  review  of  all  of  the  information 
available  to  them,  the  members  of  the  Human 
Rights  Commission  have  recommended  that  no 
Board  of  Inquiry  be  established  in  your  case. 

Being  fully  aware  of  the  scope  and 
depth  of  the  examination  of  the  complaint  which 
you  lodged  with  the  Commission,  of  the  length 
and  quality  of  their  deliberations,  and  of  the 
major  effort  at  conciliation  directed  by  the 
Commission  on  your  behalf,  I  should  like  you  to 
know  that  I  concur  with  their  decision. 


Counsel  for  the  applicant  submits  that  the  commission,  in  making 
recommendation  to  the  Minister  not  to  appoint  a  Board  of  Inquiry,  was  acting  in  a 
judicial  capacity  and  was  required  to  hear  the  applicant  fully  and  give  her  the 
opportunity  to  challenge  any  evidence  relied  on  by  the  commission  in  making  its 
decision.  Alternatively,  it  is  submitted,  even  if  the  commission  was  acting  in  an 
administrative  capacity,  it  had  a  duty  to  act  fairly  and  to  rely  only  on  relevant 
considerations. 
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It  is  also  submitted  on  behalf  of  the  applicant  that  the  Minister 
exercised  a  judicial  function  in  refusing  to  appoint  a  Board  of  Inquiry  and  should 
only  have  made  such  a  decision  after  affording  the  applicant  an  opportunity  to  be 
heard.  That  is,  it  is  submitted  that  the  applicant  was  entitled  to  the  kind  of 
hearing  provided  for  and  contemplated  by  The  Statutory  Powers  Procedure  Act, 
1971. 

We  do  not  agree  with  these  submissions.  Both  the  commission,  in 
declining  to  recommend  appointment,  and  the  Minister,  in  declining  to  appoint  a 
Board  of  Inquiry,  were  exercising,  in  our  view,  administrative  functions  not  subject 
to  the  requirements  of  natural  justice.  They  were  not  in  any  sense  acting  in  a 
judicial  or  quasi-judicial  manner.  There  was  no  conflict  or  lis  between  adverse 
parties  to  be  resolved  and  no  rights  to  be  determined.  In  the  case  of  the 
commission  it  was,  in  our  view,  an  investigatory  body  whose  responsibility  under 
the  statute  was  to  gather  all  the  information  and  make  the  appropriate 
recommendation  to  the  Minister.  The  Minister  in  turn  was  exercising  an 
administrative  function  in  acting  on  the  report  or  any  other  information  received. 

In  Guay  v.  Lafleur,  [1965]  S.C.R.  12,  the  Supreme  Court  of  Canada  set 

out  the  distinction  between  investigative  and  adjudicative  powers.  At  pp.  17  and 

18,  Cartwright,  J.  said: 

The  function  of  the  appellant  under  the 
terms  of  his  appointment  is  simply  to  gather 
information;  his  duties  are  administrative,  they 
are  neither  judicial  nor  quasi-judicial. 

There  are,  of  course,  many  administrative 
bodies  which  are  bound  by  the  maxim  'audi 
alteram  partem'  but  the  condition  of  their  being 


so  bound  is  that  they  have  power  to  give  a 
decision  which  affects  the  rights  of,  or  imposes 
liabilities  upon,  others. 


The  appellant  in  the  case  at  bar  is  not 
invested  with  authority  to  adjudicate  upon  any 
matter. 

Generally  speaking,  apart  from  some  stat- 
utory provision  making  it  applicable,  the  maxim 
'audi  alteram  partem'  does  not  apply  to  an 
administrative  officer  whose  function  is  simply 
to  collect  information  and  make  a  report  and 
who  had  no  power  either  to  impose  a  liability  or 
give  a  decision  affecting  the  rights  of  parties. 

In  our  view,  the  commission  fell  into  this  latter  category  and  was  at 
most  an  investigative  body.  But  even  assuming  that  the  commission  and  the 
Minister  were  under  a  duty  in  exercising  their  administrative  functions  to  be  "fair" 
as  has  been  suggested  in  some  of  the  cases,  it  is  our  view  that  that  duty  only 
required  the  commission  and/or  the  Minister  to  receive  the  representations  of  the 
applicant  and  to  give  to  the  applicant  the  substance  of  the  information  upon  which 
the  commission  and  Minister  relied  in  arriving  at  their  respective  decisions.  In  this 
particular  case,  we  are  satisfied  on  the  evidence  that  the  applicant  was  heard  fully 
by  the  commission  and  was  given  the  substance  of  the  information  which  influenced 
the  commission  in  deciding  not  to  recommend  the  appointment  of  a  Board  of 
Inquiry,  and  which  no  doubt  equally  influenced  the  Minister  to  accept  that 
recommendation. 

Counsel  for  the  applicant  has  also  submitted  that  the  commission,  and 
perhaps  the  Minister,  were  influenced  by  improper  considerations  in  arriving  at 
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their  respective  decisions.  In  particular,  it  is  submitted  that  the  letter  of  October 
13,  1977,  to  which  I  have  referred  earlier,  would  indicate  that  the  commission  had 
been  influenced  by  the  fact  that  the  applicant  had  declined  to  accept  their 
conciliatory  offers  of  alternative  employment. 


was  influenced  by  the  applicant's  refusal  to  accept  the  other  job  offers  in 
recommending  that  no  inquiry  be  held.  It  is  a  reasonable  inference  that  the 
commission,  in  declining  to  recommend  a  Board  of  Inquiry,  was  simply  falling  back 
on  its  original  decision  that  there  was  no  evidence  of  sexual  discrimination.  In 
mentioning  the  compromise  offers  in  its  letter,  we  are  satisfied  that  the 
commission  was  making  reference  to  these  matters  as  something  incidental  to  the 
main  decision. 


commission  to  arrive  at  a  compromise  solution  to  the  problem  failed,  the 
commission  concluded  as  it  was  entitled  to,  that  there  was  no  evidence  upon  which 
to  base  a  case  of  sexual  discrimination. 


We  are  not  satisfied  on  the  evidence  before  us  that  the  commission 


We  have  concluded   that  in  general,   when   the  efforts  of  the 


For  these  reasons,  the  application  will  be  dismissed,  but  without 


costs. 


Released;  October  18,  1979. 
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